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INTRODUCTION 

1. In an era defined by widespread climate disruption and increasing water 

scarcity, the future of the Colorado River and its ability to provide for abundant wildlife, 

remarkable scenery, and shared water resources, depends upon the sound, scientifically 

driven management of the River and its various impoundments, including Lake Powell 

and the Glen Canyon Dam. 

2. This action is about climate change, protection of the Colorado River and 

Grand Canyon National Park, and a dam that is near the end of its useful life. By this 

action, plaintiffs challenge the United States Department of the Interior’s illegal and 

willful omission of Colorado River climate change impact projections from the required 

environmental impacts analysis for that Department’s operational plans for its Glen 

Canyon Dam. The result of that incomplete environmental analysis process is a deeply 

flawed document which will guide the Glen Canyon Dam’s operations, down to hourly 

release patterns, for the next 20 years. However, it does so without specifically 

considering ways to significantly change those Dam operations in order to respond to the 

Department’s single-greatest operational challenge, climate change. This glaring 

omission violates federal law in multiple ways.  

3. The Department’s environmental analysis conceals the risks that climate 

change poses to the 40 million people dependent on the Colorado River. This behavior 

has cost the public valuable time within which critical response strategies must be 

developed to help sustain the world’s 10th largest economy and to avoid violations of the 

1992 Grand Canyon Protection Act.  
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4. Plaintiffs Save The Colorado, Living Rivers, and Center for Biological 

Diversity challenge Defendant U.S. Department of the Interior’s (“Department”) Record 

of Decision (ROD), dated December 2016 for the Glen Canyon Dam Long-Term 

Experimental Management Plan (“LTEMP”). The ROD and its underlying Final 

Environmental Impact Statement (“Plan FEIS”), which contains the LTEMP, violates the 

Administrative Procedure Act (APA) as well as National Environmental Policy Act 

(NEPA) and its implementing regulations. The Plan FEIS significantly undervalued 

projections of climate change impacts which forecast real detrimental effects to the 

Colorado River’s supported ecosystems and its many domestic and industrial water users. 

In fact, the Plan FEIS’s purpose and need statement fails to even mention climate change. 

This omission resulted in the consideration of an inadequate range of alternatives, none of 

which primarily focused on the Dam’s operations in times of increased water scarcity or 

drought which the facility and its surrounding environment will almost certainly face in 

the coming years due to climate change.  

5. Despite the repeated suggestions of Plaintiffs and multiple other 

environmental groups throughout the NEPA process, the Department chose not to fully 

consider several alternatives, such as Run-of-the-River, Decommissioning the Dam, and 

Fill Lake Mead First, which would better serve the Colorado River and its millions of 

users in face of climate change impacts. For more than a decade, concerns regarding 

climate change impacts on declining surface water flows have occupied water 

management discussions and have been a major subject of scientific inquiry within the 

Colorado River basin. During this time, multiple comments have been submitted to the 
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Department documenting the need to heed the warnings from science and for the 

Department to examine, discuss, and plan in order to avoid exacerbating the risks 

associated with impending water shortages across the Colorado River basin.  

 

6. The operations selected and approved by the Department in the 2016 ROD 

are similar to the flow regimes with which the Dam has operated since the Department’s 

1996 ROD. In the years since 1996, however, the effects of climate change have weighed 

heavily on the Colorado River Basin. Current projections forecast these impacts causing 

drastic reductions to the quantity of water available to users of the Colorado River. 

Furthermore, the Dam’s operations since its construction in the early 1960s have caused a 

variety of harmful effects to the surrounding environment which reach all the way 

through the Grand Canyon. The Department’s ROD allows the Glen Canyon Dam to 

operate in ways which both continue to damage the Colorado River and its supported 

ecosystems and, because it neglects to account for pressing climate change impacts, are 

likely to cause even greater future harm.  

7. Recent research regarding the differences between “hot droughts”—those 

essentially created by climate change circumstances—and historic droughts underscores 

the necessity of responsible water management adaptation in the face of climate change. 

A string of studies all suggests the same trend: rising temperatures in the Colorado River 

Basin will increase the severity of droughts beyond the predictions currently employed 

within the Plan FEIS.  
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8. The Plan FEIS’ alternatives analysis did not contain a proper analytical 

methodology regarding projected climate change impacts. Indicative of the Plan FEIS’s 

many shortcomings, the Department drastically undervalued the findings of a flawed but 

nevertheless relevant study on the Colorado River’s current and future water supply and 

demand imbalances authored by its own sub-agency, the Bureau of Reclamation 

(“Bureau”): The Colorado River Basin Supply and Demand Study (“2012 Study”). The 

purpose of the Study was “to define current and future imbalances in water supply and 

demand in the Basin and the adjacent areas of the Basin States that receive Colorado 

River water over the next 50 years (through 2060), and to develop and analyze adaptation 

and mitigation strategies to resolve those imbalances.” The 2012 Study concludes that its 

findings are a serious “call to action” regarding water management on the River.  

9. The ROD, and its underlying FEIS, unfortunately, did not heed that “call to 

action” and do not account for gravity of the 2012 Study’s conclusions regarding climate 

change impacts. Consequently, the Plan FEIS did not provide holistic information 

concerning the efficacy of the alternatives it did consider in potential climate change 

circumstances and therefore hindered both the Plaintiffs’ and public’s ability to 

adequately understand the actual, likely impacts of climate change on the current and 

future operations of the Glen Canyon Dam.  

10. The Department did not adequately address the environmental 

consequences of the proposed alternatives in the Plan FEIS. In violation of CEQ 

regulations, the agency failed to explain the relationship between the alternatives and 
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possible conflicts with the objectives of Federal and state law, land use policies, plans, 

and controls. 40 C.F.R § 1502.16(c). 

11. Even if the Plan FEIS were legally adequate when defendants finalized it in 

2016, which it is not, due to its failure to adequately incorporate climate change concerns 

throughout the Plan FEIS and the robust conclusions of recently published scientific 

research, most of which employed data available at the time of the FEIS publication, the 

Department must now produce a supplemental environmental impact statement (SEIS) to 

comply with federal NEPA regulations.  

12. Plaintiffs informed the Department of these scientific studies in a letter on 

June 21, 2019. The Department did not acknowledge or respond to this letter nor the 

scientific studies it references. Accordingly, the Department “unlawfully withheld” an 

agency action required by law. 5 U.S.C. § 706(1). In the alternative, if, despite the 

plethora of science referenced within the letter, the Department affirmatively refused to 

complete an SEIS any such decision was “arbitrary and capricious” and a violation of 

both NEPA and the APA.  5 U.S.C. § 706(2)(A). 

13. In order to prevent the Department from continuing to implement the Glen 

Canyon Dam Plan FEIS, which would exacerbate environmental harm and is created in 

violation to NEPA, Plaintiffs seek from this Court declaratory relief, an order setting 

aside the Department’s 2016 ROD and its underlying Plan FEIS, and injunctive relief if 

necessary.  
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PARTIES 

14. Plaintiff SAVE THE COLORADO is a grassroots, non-profit 501(c)(3) 

environmental organization dedicated to the protection and restoration of the Colorado 

River and its tributaries. Save The Colorado’s mission is to promote conservation of the 

Colorado River and its tributaries through science, public education, advocacy, and 

litigation by supporting alternatives to new dams and diversions that enhance the river’s 

adaptation to climate change, support river restoration and aquatic species conservation, 

and remove outdated and unneeded dams from the Colorado River. Save the Colorado 

has approximately 20,000 members, supporters, and followers throughout the Colorado 

River Basin, including within the state of Arizona.  

15. Save the Colorado has an organizational interest in the scientifically sound 

management of the Glen Canyon Dam. The organization’s mission to promote the 

protection and restoration of the Colorado River depends on the responsible, scientifically 

sound, and legally sufficient management of the Dam by the Department and its 

associated Agencies.  

16. Members of Save the Colorado regularly visit and recreate within the Glen 

Canyon area above and below the Dam. The organization’s membership is deeply 

invested in the ecological health of the Glen Canyon area individually and as a part of the 

larger Grand Canyon ecosystem. Members participate in recreational activities such as 

kayaking, birdwatching, hiking, and fishing. The plan of operations and flow regimes 

employed by the Department’s ROD and its underlying Plan FEIS limit and hinder 

opportunities to partake in these recreational activities. These harms include devastating 
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impacts to members of Save the Colorado uses of the Glen Canyon area both upstream 

and downstream of the Dam in the Grand Canyon.  

17. At certain elevations, projected to be maintained in the coming years within 

the ROD, Lake Powell submerges portions of Glen Canyon upstream of the Dam. This 

drowns certain spaces and renders them inaccessible to kayakers, rafters, and hikers alike. 

One such natural space is the famous Cataract Canyon: when Lake Powell is at higher 

elevations which the ROD’s climate change projections maintain, some rapids in Cataract 

Canyon are flooded by the reservoir. These are of course, inaccessible to recreational 

kayakers. In addition to these rapids, many side canyons are flooded by the waters of 

Lake Powell and therefore are no longer potential, accessible hiking locations for 

members of Save the Colorado. Below the Dam in the Grand Canyon, members are 

unable to experience the natural flow of the River. This is largely due to the fact that the 

Dam blocks the natural flow of sand and sediment from traveling downstream. This 

hinders the formation of beaches along the River’s shore and therefore limits the 

recreational use of the river. Additionally, current operations at the Dam output water that 

is colder than is natural for the area. In the past, the River’s water naturally ran both 

warm and muddy. These changed conditions cause invasive species of fish, such as bass, 

to thrive and hinder the survival of native and endangered fish. The flow regime currently 

in place at the Dam as dictated by the ROD and its underlying FEIS, therefore prohibits 

members of Save the Colorado from fishing for native species.  

18. Additionally, some members of Save the Colorado have professional 

interests in the ecologically sound maintenance of the Glen Canyon and Grand Canyon 
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areas that are dependent on operations at the Dam. Many individuals depend on the 

ecological health of the natural environment for data to participate in water policy 

research. Furthermore, members are invested in the survival of species within the Grand 

Canyon ecosystem for scientific research purposes.  

19. Save the Colorado and its members are concerned by the relative lack and 

the inadequacy of existing climate change analysis within the ROD and its underlying 

FEIS. Furthermore, the Department failed to consider alternatives which would address 

the impacts of climate change on the Dam’s operations. As alleged throughout the 

complaint, these include but are not limited to Fill Mead First, Run-of-the-River, and 

Decommissioning the Dam. Climate change effects will inevitably impact the survival of 

species and their habitats throughout Glen Canyon and the larger Grand Canyon 

ecosystem. If climate change is not adequately taken into consideration, these species and 

habitats’ survival in the coming years may be imperiled.   

20. The implementation of these alternatives which would address the realities 

of climate change -- including but not limited to Fill Mead First, Run-of-the-River, and 

Decommissioning the Dam -- which would return the River to a more natural state would 

redress at least in part many of these injuries. These alternatives were explicitly rejected 

by the Department and its associated Agencies throughout the NEPA process and were 

not included in the ROD and its underlying FEIS. Natural flow levels would return many 

portions of the River to its state prior to the Dam’s existence. Rapids and side canyons 

currently submerged by Lake Powell would return to their former state and would again 

be accessible to recreationalists. Furthermore, professional interests in the presence of 
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native species and their habitats would remain intact and protected through the 

implementation of these natural-flow alternatives.  

21. Members of Save the Colorado will continue to suffer these aesthetic, 

recreational, scientific, and other injuries if the Department’s ROD is not vacated and the 

Dam continues to be operated by the flow regime authorized by the ROD.  

22. The injuries of Save the Colorado and its members can be redressed by a 

formal ruling from this Court which declares the Department’s ROD, and its underlying 

Plan FEIS, arbitrary and capricious in violation of both the APA and NEPA, vacates the 

Department’s ROD and its underlying Plan FEIS, and any necessary injunctive relief.  

23. Plaintiff LIVING RIVERS is a watershed advocacy organization 

dedicated to the protection of the Colorado River and the many rivers of the American 

West. Living Rivers is headquartered in Moab, Utah and is a non-profit 501(c)(3) 

environmental group that emphasizes achieving ecological river restoration while 

balancing human needs. The organization endeavors to restore the delta of the Colorado 

River and its many submerged canyons. Living Rivers works to repeal antiquated laws 

which harm the Colorado River, reduce human water consumption and energy use to 

decrease harmful ecological impacts on the river, and recruit support from members of 

the public in their mission to revive the Colorado River.  

24. Living Rivers’ many supporters and members live and throughout the 

Colorado River Basin, including within the state of Arizona. The organization’s members 

have suffered aesthetic, recreational, scientific, and other harms as a result of the 

Department’s ROD and its underlying Plan FEIS. Members of Living Rivers will 
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continue to suffer these and other harms if the Department’s ROD is not vacated due to 

the various NEPA and APA violations addressed within this complaint.  

25. Living Rivers members use the Colorado River and its tributaries, above 

and below Glen Canyon Dam for a variety of recreational, scientific and commercial 

activities including rafting, hiking, camping, fishing, birdwatching, and observing other 

wildlife. Some members have participated in Glen Canyon environmental studies along 

with representatives of defendants. All or most of these member activities have been 

adversely impacted by the combined impacts of the ongoing operations of the Glen 

Canyon Dan approved by the ROD and climate change. Those adverse impacts were 

significantly exacerbated by the defendants refusal in the Plan FEIS and ROD to fully 

assess the impacts of climate change on future dam operations and their failure to 

consider and adopt reasonable alternatives for future dam operations that would more 

realistically address the likely impacts of climate change on the Colorado River. 

Ecosystem. 

26. Below the Glen Canyon Dam some of the adverse impacts from the 

ongoing dam operations approved by the ROD include colder water that creates safety 

hazards for rafters, ecological impacts that prevent mayfly hatches that should be 

occurring, that eliminate driftwood and other carbon sources for native insect species and 

that reduce the size of beaches. These adverse ecological impacts in turn adversely 

impact the ability of Living River’s members to use the Colorado River ecosystem for 

activities such as rafting, camping, fishing, scientific observation and research, and 

observing native wildlife.  
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27. Above Glen Canyon Dam some of the adverse impacts from the ongoing 

dam operations approved by the ROD include reservoir levels that make it extremely 

difficult to camp along the lake by requiring campers to clear weeds and create stairs and 

pathways to established campsites, flood side canyons and prevent ecological recovery of 

Colorado River tributaries. These adverse ecological impacts in turn adversely impact the 

ability of Living River’s members to use Lake Powell, the Colorado River and its 

tributaries for activities such as camping, rafting, fishing, wildlife observation and 

scientific observation and studies.  

28. The injuries of Living Rivers and its many members can be redressed by a 

formal ruling from this Court which declares the Department’s ROD, and its underlying 

Plan FEIS, arbitrary and capricious in violation of both the APA and NEPA, vacates the 

Department’s ROD and its underlying Plan FEIS, and enters appropriate injunctive relief. 

For example, below the dam the defendants could have fully considered and then chosen 

a number of reasonable alternatives that would lowered water temperatures and allowed 

for more natural river flows. Above the dam, for example, such alternatives would have 

addressed the injuries to Living River’s members by restoring riparian corridors and 

allowing tributary recovery in side canyons, greatly benefiting native ecosystems and 

wildlife and making it more able to adapt and respond to the likely impacts of future 

climate change.  

29. Plaintiff CENTER FOR BIOLOGICAL DIVERSITY (“Center”) is a 

non-profit 501(c)(3), public interest, conservation organization with more than 1.6 

million members and online activists dedicated to the protection of endangered species 
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and wild places and to the fulfillment of the continuing educational goals of our 

membership and the general public in the process. The Center is headquartered in 

Tucson, Arizona.  

30. The Center has many members throughout the Upper and Lower Colorado 

River Basins.  Center Board Members, staff and general members have been involved in 

Colorado River conservation issues for almost three decades.  Because the Department 

has failed to incorporate climate change into the formulation of the Glen Canyon Dam 

operational plan, no objectively quantifiable habitat protection can be undertaken because 

the Department will not know how much water there is to be released and when the water 

can and/or should be released.  These actions directly undermine the health and the future 

of Lower Colorado River habitat, and adversely affect habitat throughout the Lower 

Colorado River Basin to the detriment of the Center’s and its members’ concrete interests 

in Lower Colorado River wildlife habitat and myriad species that depend on it.  Should 

the Department proceed with the flawed operational plan, the Center and its members 

will suffer scientific, recreational, aesthetic, informational and other injuries as a direct 

result of the Department’s failure to incorporate climate change into its operational plans 

for the Dam. Members of CBD will continue to suffer these and other harms if the 

Department’s ROD is not vacated due to the various NEPA and APA violations 

addressed within this complaint.   

31. The injuries of CBD and its many members can be redressed by a formal 

ruling of this Court which declares the Department’s ROD, and its underlying Plan FEIS, 

arbitrary and capricious in violation of both the APA and NEPA, vacates the 
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Department’s ROD and its underlying Plan FEIS, and forces the Department to create a 

plan of operation for Glen Canyon Dam incorporating and reflecting the reality of climate 

change. 

32. Defendant U.S. DEPARTMENT OF THE INTERIOR is an agency of 

the United States and is charged with the management and conservation of many federal 

lands and natural resources in accordance and compliance with NEPA and its 

implementing regulations. The Department of the Interior encompasses the Bureau of 

Reclamation and the National Parks Service (“the Agencies”), the two lead agencies 

which created the Final Environmental Impact Statement for the Glen Canyon Dam 

Long-Term Experimental Management Plan (“Plan FEIS”).  

33. Defendant DAVID BERNHARDT is the current Secretary of the Interior. 

Sally Jewell, former Secretary of the Interior, signed the Record of Decision for the Glen 

Canyon Dam Long-Term Experimental Management Plan and Final Environmental 

Impact Statement (“Plan FEIS”) challenged in this case. The ROD and its underlying 

Plan FEIS was a final agency action of the Department of the Interior. Defendant 

Bernhardt is sued only in his official capacity. Defendants U.S. Department of the 

Interior and Bernhardt are collectively referred to as the “Department.” 

JURISDICTION AND VENUE 

34. This Court has jurisdiction over this action pursuant to 5 U.S.C. §§ 701-706 

(APA); 28 U.S.C. § 1331 (federal question). Other relief sought in this complaint is 

authorized by 28 U.S.C. § 2412 (costs and fees). Plaintiffs have challenged final agency 

actions as defined by the Administrative Procedure Act (“APA”), 5 U.S.C. § 704. 
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Plaintiffs have exhausted all administrative remedies and are seeking judicial review of a 

final administrative action of the Department as defined by 5 U.S.C. § 704.  

35. Venue is properly vested in this Court pursuant to 28 U.S.C. § 1391(e) 

because the Glen Canyon Dam, whose operation is the subject of the ROD and Plan 

FEIS, is located in Page, Arizona. All of the Plaintiff organizations have members who 

reside in Arizona and Plaintiff Center for Biological Diversity’s offices are headquartered 

in Tucson, Arizona. 

36. This case is properly before the Prescott Division of this District pursuant 

to Civil Local Rules 5.1 and 77.1(a) because the Glen Canyon Dam is located in Page, 

Arizona within Coconino County.  

STATUTORY FRAMEWORK 

National Environmental Policy Act (42 U.S.C. §§ 4321-4370(h)) 

37. The primary purposes of the National Environmental Policy Act (“NEPA”), 

42. U.S.C. §§ 4321-4370(h), are to ensure fully informed decision-making and to provide 

for public participation in environmental analysis and decision-making. 40 C.F.R. § 

1500.1(b), (c). The Council on Environmental Quality (“CEQ”) promulgates regulations 

implementing NEPA. CEQ’s regulations are binding on all federal agencies. 40 C.F.R. §§ 

1500-1518.4. Agency actions taken pursuant to NEPA are reviewable by this Court under 

the APA. 5 U.S.C. §§ 702, 704, 706. 

38. NEPA requires an Environmental Impact Statement (“EIS”) for all “major 

federal actions significantly affecting the quality of the human environment.” 42 U.S.C. § 

4332(2)(C). “[E]nvironmental information [must be made] available to public officials 
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and citizens before decisions are made and before actions are taken.” 40 C.F.R. § 

1500.1(b). 

39. One of NEPA’s fundamental goals is to “promote efforts which will 

prevent or eliminate damage to the environment and biosphere and stimulate the health 

and welfare of man.” 42 U.S.C. § 4321. The scope of NEPA review is quite broad, 

including the disclosure and consideration of all reasonable alternatives, 40 C.F.R. § 

1502.14(a), and direct, indirect and cumulative effects on “ecological . . . aesthetic, 

historic, cultural, economic, social, or health” interests. 40 C.F.R. § 1508.8. The NEPA 

documentation must provide the decision-maker and the public with adequate 

information, evidence, and analyses to fully assess the potential impacts of the proposed 

actions. 40 C.F.R. § 1502.1. 

40. The requirement to evaluate all reasonable alternatives is not simply 

procedural; the CEQ has stated that the alternatives analysis is “the heart” of the NEPA 

analysis. 40 C.F.R. § 1502.14; see also 42 U.S.C. § 4332(2)(E); 40 C.F.R. § 1507.2(d). 

The federal agency must “[r]igorously explore and objectively evaluate all reasonable 

alternatives, and for alternatives which were eliminated from detailed study, briefly 

discuss the reasons for their having been eliminated”; “[d]evote substantial treatment to 

each alternative considered in detail including the proposed action”; and “[i]nclude 

reasonable alternatives not within the jurisdiction of the lead agency.” 40 C.F.R. § 

1502.14(a)-(c). 

41. To satisfy NEPA’s “hard look” requirement, a federal agency must present 

the environmental impacts of the proposed action and the alternatives in comparative 
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form, thus sharply defining the issues and providing a clear basis for choice among the 

options by the decision maker and the public. 40 C.F.R. § 1502.14. Because the purpose 

and need statement required by 40 C.F.R § 1502.13 defines the scope of reasonable 

alternatives, an agency may not narrowly construe the purpose and need so as to define 

away competing reasonable alternatives and foreclose consideration of a reasonable range 

of alternatives.  

42. When comparing alternative proposals, CEQ regulations dictate that 

agencies must analyze the environmental consequences of a given alternative in 

comparison to other alternatives within an EIS, including the proposed action. 40 C.F.R § 

1502.16. An agency’s alternatives comparisons must include an explanation of possible 

conflicts between the proposed action of an EIS and the objectives of Federal, regional, 

State, and local land use plans, policies and controls for a project’s area. 40 C.F.R § 

1502.16(c).  

43. An adequate analysis of the environmental impacts of a project also must 

include a consideration of the direct, indirect, and cumulative impacts of the project 

resulting from all past, present and reasonably foreseeable future actions. 40 C.F.R. §§ 

1508.7, 1508.8, 1508.25(c). Indirect effects include reasonable effects caused by the 

federal action which are removed either in time or in geographic distance. These may 

include changes in the pattern of land use or “growth inducing effects” as well as other 

related effects to ecosystems and their respective natural processes. 40 C.F.R § 

1508.86(b). 
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44. NEPA obligates the agency to make available to the public high-quality 

information, including accurate scientific analyses, expert agency comments and public 

comments, before decisions are made and actions are taken. 40 C.F.R. § 1500.1(b). The 

agency’s discussion and analysis must be based on professional and scientific integrity. 

40 C.F.R. § 1502.24. NEPA also specifically requires a federal agency to discuss any 

adverse effects on species listed under the ESA, 40 C.F.R. § 1508.27(b)(9), to address 

how the alternatives will achieve the requirements of other environmental laws and 

policies, 40 C.F.R. § 1502.2(d), and to include with the draft and final EIS any materials 

prepared to substantiate the analysis therein. 40 C.F.R. § 1502.18. 

45. When an environmental impact statement is warranted, NEPA requires that 

federal agencies document their decision in a formal document called a Record of 

Decision (ROD). 40 C.F.R. § 1505.2. Within this document, the agency must explicitly 

state the outcome of their decision. 40 C.F.R. § 1505.2(a). A ROD is a “concise public 

record of the decision” which must identify all the alternatives considered by the agency 

when reaching their decision as well as the environmentally preferred alternative. 

Agencies are required to state their preferences for the alternatives based on any relevant 

factors, including the balancing of national policy. Furthermore, the agency must state 

how these considerations impacted their final decision. 40 C.F.R. § 1505.2(b). RODs 

must additionally state whether “all practicable means to avoid or minimize 

environmental harm from the alternative selected have been adopted, and if not, why they 

were not.” 40 C.F.R. § 1505.2(c).  
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46. Agencies are required to create a supplemental environmental impact 

statement (SEIS) in two situations: when “the agency makes substantial changes to the 

proposed action that are relevant to environmental concerns” or “when there are 

significant new circumstances or information relevant to environmental concerns and 

bearing on the proposed action or its impacts.” 40 C.F.R § 1502.9(c)(1)(i-ii). 

Additionally, agencies have the option to create an SEIS when they “determine that he 

purposes of the Act will be furthered by doing so.” 40 C.F.R § 1502.9(c)(2).  

47. NEPA requires agencies to discuss the possible conflicts between a 

proposed action and “the objectives of Federal, regional, State, and local (and in the case 

of a reservation, Indian tribe) land use plans, policies and controls for the area 

concerned.” 40 C.F.R. § 1502.16(c).  

Administrative Procedure Act (5 U.S.C. §§ 701-706) 

48. The Administrative Procedure Act (“APA”), 5 U.S.C. §§ 701–706, 

authorizes courts to review final agency actions and hold unlawful and set aside final 

agency actions, findings, and conclusions that are arbitrary and capricious, an abuse of 

discretion, or otherwise not in accordance with law. 5 U.S.C. § 706(2)(A). The APA 

provides a cause of action to challenge any final agency action where there is no other 

adequate remedy in a court. 5 U.S.C. § 704.  

49. The APA also provides for judicial review when an agency “failed to act in 

an official capacity or under color of legal authority,” 5 U.S.C. § 702, and requires that 
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the reviewing court “compel agency action unlawfully withheld or unreasonably 

delayed.” 5 U.S.C. § 706(1). 

50. NEPA does not contain specific judicial review provisions, and the 

Department of the Interior’s actions governed by that statute, such as the ROD and FEIS, 

are therefore subject to judicial review under the APA.  

LAW OF THE RIVER 

51. A number of federal statutes, often referred to as a part of the “Law of the 

River,” direct how the Department must operate the Glen Canyon Dam. It is self-evident, 

when the purposes of and obligations imposed by these statues is examined, that climate 

change impacts will greatly affect the Department’s ability to comply with its obligations 

under these laws.   

Grand Canyon Protection Act (Pub. L. No. 102-575) 

52. The Grand Canyon Protection Act of 1992 (GCPA) mandated the creation 

of the first Environmental Impact Statement (EIS) for the operation of the Glen Canyon 

Dam in accordance with NEPA.  

53. The GCPA mandates that the Glen Canyon Dam be operated “in such a 

manner as to protect, mitigate adverse impacts to, and improve the values for which 

Grand Canyon National Park and Glen Canyon National Recreational Area were 

established including, but not limited to natural and cultural resources and visitor use.” 

Grand Canyon Protection Act, Pub. L. No. 102-575, § 1802(a), 106 Stat. 4669 (1992).  
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54. The GCPA further states that the Secretary of the Interior must “establish 

and implement long-term monitoring programs.” Id. § 1805.  

55. The GCPA requires that the Secretary of Energy and the Secretary of the 

Interior in conjunction with a variety of stakeholder groups “identify economically and 

technically feasible methods of replacing any power generation that is lost through 

adoption of long-term operational criteria for the Glen Canyon Dam” as required by Sec. 

1804 of the GCPA. Id. § 1809.  

Glen Canyon National Area Designation (16 U.S.C. § 460dd, Pub. L. No. 92-593) 

56. The Glen Canyon National Recreational Area Designation (GCNRA) 

specified that the Glen Canyon National Recreation Area be created “to provide for 

public outdoor recreation use and the enjoyment of Lake Powell and the lands adjacent 

thereto…and to preserve scenic, scientific, and historic features contributing 

Establishment, to public enjoyment of the area[.]” 16 U.S.C. § 460dd.  

57. The GCNRA mentions hydropower production solely to mandate that Glen 

Canyon Dam and its reservoir be administered in compliance with the purposes of the 

Colorado River Storage Project Act “for river regulation, irrigation, flood control, and 

generation of hydroelectric power.” 16 U.S.C. §460dd–3.  

Colorado River Storage Project Act (43 U.S.C. § 620, Pub. L. No. 485) 

58. The Colorado River Storage Project Act (CRSPA) authorized the Secretary 

of the Interior to construct, operate, and maintain dams on the Colorado River in order to 

regulate the flow of the Colorado River for the water allotment needs of Upper Basin 
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states, in accordance with the Colorado River Compact, land reclamation, and flood 

control. The generation of hydropower is permitted merely “as an incident of the 

foregoing purposes[.]” 43 U.S.C. § 620.  

Colorado River Compact (C.R.S.A. § 36-61-101, 43 U.S.C.A. § 617l) 

59. The purpose of the Colorado River Compact (CRC), created in 1922, is to 

apportion the waters of the Colorado River amongst the Upper Basin (parts of Arizona, 

Colorado, New Mexico, Wyoming, and Utah diverting above Lee’s Ferry) and the Lower 

Basin (Lower Arizona, California, Nevada, New Mexico, and Utah diverting below Lee’s 

Ferry). C.R.S.A. § 36-61-101, Art. II(f),(g).  

60.  Both the Upper and Lower Basin are each entitled to 7,500,000 acre-feet of 

water annually. C.R.S.A. § 36-61-101, Art. III(a). The statute requires the Upper Basin 

states to never let the flow of the river at Lee Ferry fall below fixed 75,000,000 acre-feet 

allocation for any period of ten consecutive years. C.R.S.A. § 36-61-101, Art. III(d).  

61. If the Lower Basin states are not receiving their allotted quantity, they can 

call upon the Upper Basin states to enact a compact driven curtailment on Upper Basin 

water users to increase the quantity of water flow directed to the Lower Basin states. This 

is called a “Compact Call.” C.R.S.A. § 36-61-101, Art. III(d).  

62. The CRC dictates that agriculture and domestic uses are the Compact’s 

“dominant purposes.” C.R.S.A. § 36-61-101, Art. IV(b).  
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63. Hydropower production may occur so long as it is “subservient to the use 

and consumption of such water for agricultural and domestic purposes” and does not 

“interfere with or prevent use” of these dominant purposes. C.R.S.A. § 36-61-101, Art. 

IV(b).  

Colorado River Basin Project Act (43 U.S.C. §§ 1501-1556, Pub. L. No. 90-537) 

64. The Colorado River Basin Project Act (CRBPA) allows for the purposes of 

additional development of water resources in the Colorado River Basin.  

65. The act is primarily concerned with “regulating the flow of the Colorado 

River; controlling floods, improving navigation; providing for the storage and delivery of 

waters of the Colorado River for reclamation of lands, including supplemental water 

supplies, and for municipal, industrial, and other beneficial purposes; improving water 

quality; providing for basic public outdoor recreation facilities; improving conditions for 

fish and wildlife.” 43 U.S.C. §1501(a).  

66. Hydropower production and sale is only permitted “as an incident of [these] 

foregoing purposes.” 43 U.S.C. §1501(a). 

Upper Colorado River Basin Compact (Colo. Rev. Stat. Ann. 37-62-101) 

67. The purposes of The Upper Colorado River Basin Compact included to 

“provide for the equitable division and apportionment of the use of the waters of the 

Colorado River System,” and to establish the obligations and responsibilities of the 
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Upper Basin states to meet the water deliver requirements of the Colorado River 

Compact. C.R.S.A. 37-62-101 Art. I(a).  

68. The Compact allows for water to be used for the generation of electrical 

power, but states that such generation “shall be subservient to the use and consumption of 

such water for agricultural and domestic purposes and shall not interfere with or prevent 

use for such dominant purposes.” C.R.S.A. 37-62-101 Art. XV(a).  

69. The statute defines domestic use as the following: “includ[ing] the use of 

water for household, stock, municipal, mining, milling, industrial and other like purposes, 

but shall exclude the generation of electrical power.” C.R.S.A. 37-62-101 Art. II(m).  

FACTS GIVING RISE TO THE PLAINTIFFS’ CAUSES OF ACTION  
General Facts 

70. The Colorado River is one of our nation’s largest rivers and supplies water 

to residents of seven states in the American Southwest. The river begins in the Rocky 

Mountains in Colorado and flows 1,450 miles until reaching Mexico. Its basin covers an 

immense 246,000 square miles. The Colorado River is an important waterway that 

supports a wide range of ecologically significant species and communities, has a long 

cultural history, and is a critical source of water for millions of people and numerous 

water-dependent industries. Due to its great importance, this river is oftentimes referred 

to as “The Lifeline of the American Southwest.” 

71. The Colorado River was, until the construction of the Dam, free-flowing 

through Glen Canyon, renowned for its massive sandstone cliffs and vistas. Glen Canyon 
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is the location of many ancient sacred sites to the Hopi, Paiute, Ute, and Navajo tribes, 

including the Rainbow Bridge, one of the world’s largest natural bridges. The Colorado 

River and its tributaries support the habitats of a variety of endangered and endemic fish 

species such as the humpback chub, the razorback sucker, the pikeminnow, and the 

bonytail chub.  

72. In 1963, the construction of the Glen Canyon Dam was completed. The 

Dam’s reservoir, Lake Powell, is located on the northward side of the facility. As a result 

of the Dam’s construction, Glen Canyon as it once was is no longer visible. The area’s 

many side canyons are now submerged beneath the waters of Lake Powell. The Dam 

staunches the flow of water to habitats and species downstream, drowns natural spaces 

and its respective species upstream, and creates artificial water levels and flow 

throughout the Colorado River Basin. If the Colorado River runs freely once again, 

without the Dam impeding the natural flow of water, Glen Canyon will reemerge as it 

once was, an ecologically sound habitat and natural space.   

73. Glen Canyon’s ecosystems, wildlife, and outdoor recreation opportunities 

have suffered as a result of the Dam’s construction. In addition to the submergence of 

natural habitats and ancient sacred sites, the alteration of the waterway’s natural flow to 

artificial levels has caused damaging effects downstream reaching all the way through 

Grand Canyon National Park, a World Heritage Site. The Dam’s construction resulted in 

both ecosystem changes and physical alternations to the Colorado River. The Glen 

Canyon Dam creates a barrier which impedes the movement of aquatic organisms, lowers 
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the mean water temperature of river, reduces both the peak flow of water quantity and the 

transfer of sediment from the river’s upper basin to its lower basin, modifies the 

composition of riparian vegetation including an increase of non-native vegetation, and 

restricts the distribution of native fish downstream.  

74. Climate change and its respective environmental impacts, such as water 

scarcity due to “hot” climate change-related droughts, described below, have contributed 

to drastic declines in the water levels of Lake Powell in recent years. Lake Powell is now 

surrounded by a “bathtub ring” indicating the water body’s former high-water mark. The 

Lake currently sits more than 80 feet below this mark.  

75.  The rising temperatures associated with climate change lead to “hot 

droughts.” These droughts are different than historic droughts which were primarily the 

result of declining precipitation levels. Rising global temperatures transform what would 

have been “modest droughts” historically “into severe ones.”1 Recent research by Bradley 

Udall and Jonathan Overpeck indicates that the precipitation levels needed to offset rising 

temperatures in the Colorado River Basin are highly unlikely to occur. In addition, 

Reclamation’s projections in the Plan FEIS do not account for greater risks and greater 

flow reductions due to these near-certain temperature increases. The authors further 

highlight the fact that policy and decision makers cannot rely on the Reclamation’s data 

as it treats median outcomes “as a proxy for risk despite the fact that the median obscures 

                                                        
1 Bradley Udall & Jonathan Overpeck, The twenty-first century Colorado River hot 
drought and implications for the future, 53 WATER RESOURCES RES. 2402, 2408 (2017). 
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the wide range of results and lumps…near certain temperature increases and very 

uncertain changes.”2 Although published after the Plan FEIS, this research utilized 

Reclamation’s own data which was available at the time of the FEIS’ creation and when 

the Department produced the ROD for the Plan FEIS.  

76. Utilizing stream flow data and data collected from tree rings within the 

Colorado River Basin, additional research has confirmed these “hot drought” predictions. 

Again, the data utilized in this study was available to both the Agencies and the 

Department at the time of the publications of the Plan FEIS and ROD, respectively. This 

study indicates the severity of water scarcity levels the Colorado River Basin is likely to 

experience in the coming decades: “We conclude with 80% probability that the current 

drought will continue long enough into the future to deplete all existing water storages for 

the Colorado River system. This prediction, however, would be considered an 

underestimation, since climate change models predict an increase in droughts throughout 

the southwest United States.”3  

77. The general conclusions of these two recent studies have been confirmed in 

subsequent analysis by experts.4 This research, all of which relies primarily on data that 

                                                        
2 Id. at  2414. 
3 George Rhee & Jimmy Salazar, How Long Does a 15-Year Drought Last? On the 
Correlation of Rare Events, 32 J. OF CLIMATE 1345 (2018). 
4 See Gregory J. McCabe et al., Evidence that Recent Warming is Reducing Upper 
Colorado River Flows, 21 EARTH INTERACTIONS 1 (2017); Bibi S. Naz et al., Effects of 
climate change on streamflow extremes and implications for reservoir inflow in the 
United States, 556 J. OF HYDROLOGY 360 (2018); Mu Xiao et al, On the Causes of 
Declining Colorado River Streamflows, 54 WATER RESOURCES RES. 6739 (2018). 
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was available to the Agencies and the Department at the time of the Plan FEIS 

development and subsequent publication, works to emphasize the dire necessity of 

adapting management of the Glen Canyon Dam, and the Colorado River waterway more 

broadly, in accordance with the most scientifically accurate climate change predictions. 

As alleged throughout this complaint, the Plan FEIS fails to accomplish this task. These 

predictions are so conclusive and disparate from the Reclamation’s climate change 

modeling used within the Plan FEIS, that they warrant the production of a supplemental 

environmental impact statement (SEIS) pursuant to CEQ regulations. 40 C.F.R. § 

1502.9(c)(iii).  

78. If Lake Powell drops below 3,490 feet, the Glen Canyon Dam will be 

unable to produce hydroelectric power.  Although this level may have seemed unlikely 

when the dam was originally constructed, it is now a real possibility. In 2013, after 

another year of extremely low surface water runoff within the Colorado River basin, 

water agencies began to recognize that the Interim Guidelines they agreed to in 

partnership with Reclamation in 2007 were out of step with a Colorado River hydrology 

already suffering the effects of climate change. During various forums, anxiety 

heightened due to Reclamation modeling showing a likelihood that water volumes in 

Lake Powell Reservoir might become insufficient to generate hydropower. Despite these 

concern and additional scientific studies warning of long-term water shortages, The 

Department’s Plan FEIS, devoted little attention to climate change and the associated 

modeling of low flow scenarios being discussed during these forums.  
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79. Climate change projections forecast a wide range of inflow variations to 

Lake Powell. These may reach as low as 7 million acre feet (maf) annually, which is 

roughly 1.5 maf lower than lowest mean annual inflow according to historic data.  

80. The image below shows the declining water levels of Lake Powell in the 

last two decades (photo by NASA). On the left is the reservoir in 1999 at roughly full 

capacity. On the right is the reservoir in 2014 at roughly 40% capacity. 

 

81. Climate change impacts will hinder the operations of the Glen Canyon 

Dam, the ability of the Colorado River to meet water delivery demands, and place stress 

on water-dependent species and their respective habitats. The Colorado River is 

responsible for a large amount of water to domestic households, agricultural purposes, 

and industrial uses in the American Southwest. When comparing future median water 

supply projections to median water demand projections, the Bureau, in a 2012 Study, 

found that the long-term imbalances are projected to be 3.2 million acre feet (maf) by 

2060.  
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82. The first EIS for the operation of the Glen Canyon Dam was published in 

1995. The Department’s ROD for the 1995 EIS was released in 1996 and required, as 

stipulated by the Grand Canyon Protection Act, that the Secretary of the Interior monitor 

the impacts of the operations of the Glen Canyon Dam to determine whether the Dam 

was meeting the resource protection objectives of the 1995 FEIS and its accompanying 

1996 ROD. The 1995 FEIS included a system for “adaptive management” of the Glen 

Canyon Dam in compliance with the GCPA. After publication of the 1995 FEIS, the Glen 

Canyon Dam Adaptive Management Program (GCDAMP) was developed as a federal 

advisory committee which would undertake the research required to monitor the Dam’s 

long-term operations. GCDAMP collected data and evaluated information on the Dam’s 

operations in recent decades. Their findings informed the alternatives included in the 

2016 Plan FEIS.  

83. On December 10th, 2009, then Secretary of the Interior Ken Salazar 

declared the need for a Long-Term Experimental and Management Plan (LTEMP) for the 

Glen Canyon Dam which would incorporate management changes to operations at the 

Dam. The Plan FEIS was completed by two joint lead agencies, the Bureau of 

Reclamation and the National Parks Service (“the Agencies”), in October of 2016. The 

proposed federal action considered in the document is the long-term management plan of 

operations for the Glen Canyon Dam over the duration of the next 20 years. 

84. In 2012, the Bureau of Reclamation published the Colorado River Basin 

Water Supply and Demand Study (“2012 Study”). Although the 2012 Study is also flawed 
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and suffers from an unduly limited scope of drought scenarios, it does correctly stress the 

necessity of managing the Colorado River system in accordance with future projections 

of increased demand and decreased water quantity due to environmental impacts 

including those of climate change. It concludes with the statement that “[T]he Study is 

ultimately a call to action” thereby stressing the importance of diligent water 

management within the Colorado River Basin.  

85. In 2016, the Department released the ROD for the FEIS of the Glen Canyon 

LTEMP (Plan FEIS). Then-Secretary Sally Jewell signed and approved the ROD on 

December 15th, 2016.   

86. The Plan FEIS includes a discussion of the specific details regarding the 

operation of the Glen Canyon Dam including release patterns in as small as hourly 

increments, non-flow actions, and experimental actions that may dictate future dam 

operations.  

87. The Plan FEIS offered a vital opportunity to correct the 2012 Study’s 

limitations, acknowledge its warnings and implement changes to the management of the 

Glen Canyon Dam that would address future imbalances between supply and demand on 

the Colorado River as well as climate change impacts. However, due to the complete 

absence of climate change-focused alternatives and the improper climate change 

projection analysis of the included alternatives, the Plan FEIS did not heed the 2012 

Study’s “call to action.”  

Case 3:19-cv-08285-MTL   Document 1   Filed 10/01/19   Page 31 of 53



Page 32 of 53 
 

88. The Plan FEIS identified the project’s purpose and need as creating a 

framework to “adaptively manage” the dam according to federal statutes including the 

GCPA which requires the minimization of adverse impacts to downstream resources.  

89. The Department narrowly construes the purpose and need statement 

through the inclusion of “obligations of hydropower production” defined as meeting 

current or increased levels of hydroelectricity to the “greatest extent possible.”   

90. Significantly, the purpose and need statement fails to even mention 

adapting the dam’s management in accordance with future climate change projections. 

Moreover, the Agencies fails to mention the future imbalances of supply and demand on 

the Colorado River, examined at length by one of the FEIS’s lead agencies through the 

2012 Study, in the purpose and need statement. Additionally, neither of these topics is 

included as a listed objective for the project.  

91. The FEIS included seven alternatives to meet the stated purpose and need 

of the project. Despite drastic changes in the environment since the 1996 ROD, and even 

more drastic changes caused by predicted future climate change, none of the seven 

alternatives considered, were designed to, or in fact would change the Dam’s operations 

in order to adapt to climate change. Instead the seven alternatives, including the no-action 

alternative, focused on hydropower and either increased hydropower production or 

minimally decreased hydropower production, thereby keeping power levels roughly 

consistent with current production levels as mandated by the project’s flawed purpose 
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and need statement and outlined objectives. The FEIS identified Alternative D as both the 

project’s preferred and environmentally preferred alternative.  

92. Alternative A was identified as the No Action Alternative in which dam 

operations would continue as specified by the 1996 ROD. Alternative B would increase 

the production of hydropower. Alternatives C and D feature condition-dependent flow 

and non-flow actions triggered by resource conditions. Alternative E would produce 

hydropower electricity as dictated by monthly demand. Alternative F would create a 

more natural flow pattern through creating peak flows according to timing of pre-dam 

peak water levels. Lastly, Alternative G would output a steady flow from month-to-

month to maintain and increase sandbar size.  

93. The selected alternative will marginally decrease hydropower production at 

the Dam. Alternative D will result in a 0.17% total price increase for hydropower from 

the No Action Alternative, the dam’s current operations, over the 20-year Plan FEIS 

period. Furthermore, Alternative D will result in an increase in Greenhouse Gas 

emissions.  

94. The 2016 Plan FEIS allows for periods of experimental flow rates. 

Recently, the dam underwent a “bug flow experiment.” The data from this first study, the 

second of which is expected to run from May to August of 2019, demonstrated that 

steady, consistent river flow increased the amount of native fish and bugs downstream 

from the Glen Canyon Dam.  
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95. Plaintiffs Save the Colorado, Center for Biological Diversity, and Living 

Rivers submitted comments to the Department throughout the various phases of the 

NEPA process including the publication of the EIS. Throughout the commenting process, 

Plaintiffs demonstrated their collective concern that the Department failed to adequately 

include climate change as a factor in the analysis of the future operations of the Glen 

Canyon Dam.  

96. On May 9th, 2016 Plaintiffs Living Rivers, Center for Biological Diversity, 

and Save the Colorado submitted an extensive comment letter on the draft environmental 

impact statement (DEIS) detailing their concern that the Glen Canyon Dam’s operations 

in conjunction with climate change would increase the likelihood of a “compact call” on 

the Colorado River and that the project’s purpose and need statement did not meet 

standard required of the project’s  “comprehensive intent.”   

97. Plaintiff Save the Colorado submitted an additional comment letter on May 

9th, 2016 on the DEIS which stressed the importance of adequate climate change impact 

analysis. In particular, the letter stressed Plaintiff’s concerns that the future likelihood of 

a “compact call” due to these effects was not adequately included in the DEIS’ 

alternatives analysis.  

98. A few months later, Plaintiff Save the Colorado submitted a comment letter 

regarding the Plan FEIS on November 14th, 2016. This letter again underscored 

Plaintiff’s concerns that climate change was not adequately addressed within the Plan 

FEIS. Save the Colorado additionally stated their concern that the Agencies did not 
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include a full range of reasonable alternatives within the Plan FEIS and should have 

considered an alternative which decommissions the Dam. 

99. On June 21st, 2019 Gary Wockner on behalf Plaintiff Save the Colorado 

sent the Department and the Agencies a letter asserting the need for the an SEIS due to 

recently published, highly relevant science. Attached to the letter via an enclosed CD 

were six separate studies each of which asserted that water scarcity will continue to 

increase within the Colorado River. Of course, this will greatly affect operations at the 

Glen Canyon Dam – the very focus of the ROD and its underlying Plan FEIS. Plaintiffs 

have received neither an acknowledgement nor a response to this letter from the 

Department and its associated Agencies.  

Purpose and Need Statement 

100. The Department defined the purpose and need of the project as the 

following: 

The purpose of the proposed action is to provide a comprehensive framework for 
adaptively managing Glen Canyon Dam over the next 20 years consistent with the 
GCPA and other provisions of applicable federal law.  
The proposed action will help determine specific dam operations and actions that 
could be implemented to improve conditions and continue to meet the GCPA’s 
requirements and to minimize—consistent with law—adverse impacts on the 
downstream natural, recreational, and cultural resources in the two park units, 
including resources of importance to American Indian Tribes.  
The need for the proposed action stems from the need to use scientific information 
developed since the 1996 ROD to better inform DOI decisions on dam operations 
and other management and experimental actions so that the Secretary may 
continue to meet statutory responsibilities for protecting downstream resources for 
future generations, conserving species listed under the Endangered Species Act 
(ESA), avoiding or mitigating impacts on National Register of Historic Places 
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(NRHP)-eligible properties, and protecting the interests of American Indian 
Tribes, while meeting obligations for water delivery and the generation of 
hydroelectric power.  
 
101. In light of the climate change projections, detailed throughout the Plan 

FEIS and extensively highlighted within the Bureau of Reclamation’s 2012 Study, the 

project’s purpose and need statement should have included measures to “adaptively 

mana[ge]” the Dam under climate change conditions, such as times of water scarcity or 

drought, in order to be a truly comprehensive framework for the facility’s management. 

While climate change forecasts are mentioned in Plan FEIS, they are not truly part of its 

analysis methodology due to the document’s reliance on historic hydrologic data rather a 

full range of climate change impact projections as detailed in the Climate Change 

Analysis section below. Without measures that correlate to and manage the Dam in light 

of these forecasted impacts, the Secretary of the Interior cannot fulfill his statutorily 

prescribed duty “to protect downstream resources for future generations.”  

102. Rather than including the Department’s legal obligation to adapt to climate 

change impacts in order to protect the River’s resources and environment, the 

“obligations” outlined in the project’s purpose and need statement erroneously include 

hydroelectric power production. The Plan FEIS states that it “considers operations that 

can maintain or increase hydropower production while protecting and improving 

downstream resources.” The Plan FEIS explicitly states that the maintenance or increase 

of electric energy generation is an objective of the Plan which was taken into account 

during the formulation and development of its alternatives.  
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103. The Department fundamentally misunderstood federal statutory 

requirements as obligating future dam operations to produce hydroelectric power at 

current or increased levels. The governing authorities of the Glen Canyon Dam do not 

specify a level of hydropower production required of the facility. Furthermore, the GCPA 

(which is often referenced by the Plan FEIS and ROD) includes a section contemplating 

the replacement of power lost due to a decrease of hydropower production at the Glen 

Canyon Dam. Many of the statutory authorities list that hydropower is required only as a 

“incident” to other primary purposes, such as domestic water use.  

104. Therefore, the project’s purpose and need statement is fundamentally and 

illegally flawed in two ways: First, it failed to include climate change adaptations within 

the purpose and need statement and the objectives for the project, despite a plethora of 

evidence suggesting the gravity of forecasted scenarios on water scarcity and increased 

imbalances between water supply and demand on the Colorado River, and the clear 

relevance of that evidence to the Department’s legal obligations under the Law of the 

River. Second, it impermissibly narrowed the purpose and need statement to include 

“obligations for hydropower production” at current or elevated levels when the law of the 

River does not impose such a responsibility on the facility.  

Range of Alternatives 

105. Pursuant to NEPA regulations, a project’s purpose and need statement 

defines the scope of the range of alternatives included within an environmental impact 

statement (EIS). The Plan FEIS’ narrow statement of purpose and need led the 

Case 3:19-cv-08285-MTL   Document 1   Filed 10/01/19   Page 37 of 53



Page 38 of 53 
 

Department to fail to disclose and analyze an inadequate range of alternatives. 

Consequently, the Plan FEIS did not provide the public with adequate means to 

understand all reasonable and possible future operations at the Glen Canyon Dam.  

106. Plaintiffs find the absence of an alternative that primarily focuses on the 

adaptive management of operations at the Glen Canyon Dam in light of forecasted 

climate change effects particularly troubling. None of the seven alternatives included in 

the Plan FEIS manage dam operations in line with the lowest projections of water 

quantity nor include measures to protect of downstream resources in regard to other 

relevant climate change effect projections. 

107. Decreased surface water runoff associated with the dryer climate regime 

taking root across the Colorado River watershed will result in less water available for 

storage in the basin’s reservoirs. Scientific studies of future Colorado River hydrology 

warn that there is an increasingly likelihood that both Lake Powell and Lake Mead could 

be operating at extremely low reservoir levels in the future, possibly with neither capable 

of generating hydropower. Such forecasts raise questions as to the necessity of operating 

both to these major reservoirs as represented by the Fill Lake Mead First and 

Decommission Glen Canyon Dam alternatives. These alternatives point out that Lake 

Mead alone may be sufficient to accommodate the forecasted water storage needs 

presently spread across both reservoirs, yet the Plan FEIS fails to properly address these 

alternatives. The Plan FEIS demonstrates Reclamation’s ongoing resistance to adequately 

disclose and objectively evaluate the full range of possible climate change runoff 

reduction scenarios projected for the Colorado River basin. The LTEMP FEIS fails to 
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present a range of alternative management strategies so that the range of responses can be 

considered.  Such behavior has left the public ill-informed and allowed water managers to 

be ill-prepared for the water scarcity and ecological dangers that they will be inevitably 

facing.  

108. The Department cited their narrow purpose and need statement as a primary 

reason to reject Plaintiff’s suggested alternatives, each of which would better serve the 

Secretary’s “statutory responsibilities to protec[t] downstream resources for future 

generations.” According to the Department, Plaintiff’s suggested alternatives Fill Mead 

First and Decommissioning the Dam were excluded from the Plan FEIS because they 

would “not meet the purpose, need, or objectives of the proposed action.” Similarly, the 

alternative Run-of-the-River was dismissed for the same reason. Id. The exclusion of 

these alternatives narrowed the Plan FEIS’ range of the alternatives to encompass fewer 

than the full range of reasonable experimental and management actions at the Glen 

Canyon Dam.  

109. The project’s seven alternatives maintain Dam operations at a status quo. 

Each minimally, if at all, results in the adjustment of hydroelectric production levels at 

the Dam. These alternatives do not represent the range necessary for the Department to 

select Dam operations which would result in a comprehensive framework to adaptively 

manage the Glen Canyon Dam in response to climate change over the course of the next 

two decades as stipulated by the project’s statement of purpose and need.   
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Climate Change Analysis 

110. Due to droughts caused or exacerbated by climate change, the water 

quantity of the Colorado River has greatly decreased since the dam’s construction in the 

1963. This decrease in flow is expected to continue as climate change effects worsen in 

the coming years. These concerns were addressed by Plaintiffs Save the Colorado, Center 

for Biological Diversity, and Living Rivers in comments regarding both the Draft 

Environmental Impact Statement (DEIS) and Plan FEIS.  

111. The ROD and its underlying Plan FEIS discuss climate change impacts on 

the Colorado River at multiple points. In particular, the Plan FEIS states that climate 

change may result in more frequent and severe droughts, caused by decreased mean 

annual flow and increased variability of the Colorado River’s waters. Furthermore, the 

Plan FEIS reiterates the findings of the Bureau of Reclamation’s 2012 Study which found 

that the Colorado River is likely to experience decreased inflow to a reservoir, Lake 

Powell, and increasing water losses through evaporation and evapotranspiration 

processes. The Agencies state that these effects will likely be exacerbated by a steadily 

increasing population size in the Southwest which will place a greater demand on the 

Colorado River for water delivery. In addition to water quantity and allocation concerns, 

the Plan FEIS asserts that climate change will affect the quality of water within and 

released from Lake Powell due to increased temperature which may cause algal blooms 

within the reservoir. Under these future projected conditions, the Southwest may expect 

both extended droughts and decreased elevations at the Lake Powell reservoir.  
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112. Water scarcity caused by climate change will impact both the Dam’s 

operations and the ability to meet water allocation responsibilities pursuant to the Law of 

the River, including the Colorado River Compact.  

113. Lake Powell’s elevation is influenced by release patterns from the Dam, 

which lowers the reservoir’s level, and inflow patterns to the reservoir which serve to add 

water and therefore raises the reservoir’s elevation. Lake Powell receives inflow 

primarily from the mainstream of the Colorado River and its two large tributaries, the San 

Juan and Green Rivers. Inflow hydrology is “one of the most important factors driving 

short-term and long-term processes in Lake Powell.” The Plan FEIS states that climate 

change will impact Lake Powell’s inflow quantities and seasonal patterns. 

114. In order to assess the efficacy of the alternatives in climate change 

scenarios, the Agencies relied on historic hydrological data to model inflow levels, giving 

greater weight to historically drier years to “represent their expected increased frequency 

and occurrence under climate-change scenarios.” The historically derived data was taken 

from the years 1906 to 2010 and was used by the Agencies to create 21 hydrology traces 

to represent what they call a “full range of dry to wet” conditions.  

115. These historic traces used to model climate change did not represent the 

“full range of expected inflow variation” nor did they “include the driest traces expected 

under climate change.” Roughly a third of the distribution of inflow variation was not 

incorporated into the historic data. The Plan FEIS states that the use of historic data led to 

the underestimation of drier years in climate change modeling. Thus, the Agencies both 
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knowingly and willfully excluded the most severe projections for Lake Powell’s inflow 

when assessing climate change projections in the Plan FEIS alternatives analysis.  

116. When discussing runoff estimates, the Plan FEIS states that although 

conventional norms dictate the usage of historical trends to calculate runoff in future 

conditions, these are merely limited assumptions: “[I]t is possible that future flows may 

include periods of wet or dry conditions that are outside the range of sequences observed 

in the historical record, particularly considering the effects of climate change and the 

potential for increased hydrologic variability.” This again underscores the limitations of 

utilizing historic data to model future climate change scenarios. Furthermore, it 

demonstrates that the Agencies were aware of these limitations and nevertheless chose to 

employ them in their Plan FEIS analysis. 

117. According to the Bureau’s 2012 Study, climate change will bring about 

water scarcity the likes of which the Colorado River Basin has yet to see. The 2012 Study 

created four scenarios to assess the future water supply and demand needs of the river. 

Three of these scenarios utilized historic data from the region to create projections of 

future water quantities. A fourth, the “Downscaled GCM Projected Scenario,” 

incorporated 112 climate change projections from the Intergovernmental Panel on 

Climate Change. Of the four scenarios, The Downscaled GCM Projected Scenario 

displayed the greatest likelihood of “deficit spells” lasting 5 or more years. The 2012 

Study therefore underscored the fact that climate change impacts may create water 

deficits which cannot be modeled when relying solely on historic data from the region.  
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118. The Agencies were well aware of the 2012 Study and its findings. One of 

the leading agencies during the Plan FEIS’ NEPA process was The Bureau of 

Reclamation, the same federal agency that published the 2012 Study.  

119. In contrast to the findings of 2012 Study, the Agencies chose to rely solely 

on historic data when modeling the outcomes of the seven alternatives in regards to 

climate change conditions. Accordingly, the climate change analysis of the Plan FEIS is 

scientifically and legally insufficient. The Department relied on data that did not 

encapsulate the true possibilities the Colorado River may face in regards to water 

scarcity.  The Plan FEIS asserts that pursuant to their methodology, climate change 

projections were given neither a “full-fledged analysis” nor an “adaptive approach.” 

120. Despite these clear insufficiencies, the Department stated that the 

alternatives analysis was adequate in regard to climate change impacts when responding 

to Plaintiff Save the Colorado’s comments.  

121. Furthermore, although there is a clear need prominently stated throughout 

the Plan FEIS, the Agencies did not produce an alternative with a primary focus on dam 

operations and the protection of downstream resources in light of projected climate 

change impacts. All alternatives were stated to perform uniformly relative to one another 

in water variability and availability projections according to the hydrologic trace data.  

122.  The Agencies used limited historic trace data to model water elevations at 

Lake Powell in regard to each alternative. The Agencies further used this faulty 

methodology to assess whether Lake Powell would drop below the minimum amount of 
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water necessary, deemed the “minimal power pool,” to produce hydroelectricity at the 

Glen Canyon Dam under any of the project’s alternatives. Id. Without utilizing data 

which incorporated the full range of climate change projections, the Plan FEIS could not 

have adequately demonstrated that the alternatives would deliver water consistent with 

the Law of the River in the coming years. This is listed as “overlying goal” of the project 

at large.  

123. If climate change projections were adequately incorporated into the Plan 

FEIS’ analysis, through the inclusion of the full range of water scarcity and inflow 

projections, the Agencies would have concluded that hydropower production at the Dam 

may be impaired in the coming years. Moreover, the Plan FEIS states that one of its 

objectives is to “[m]aintain or increase Glen Canyon Dam electric energy generation...to 

the greatest extent practicable, consistent with improvement and long-term sustainability 

of downstream resources” Emphasis added. Accordingly, the Agencies must analyze 

alternatives which center on the true possibilities of climate change impacts to the 

Colorado River, including water scarcity due to reduced and variable inflow to the 

reservoir, as these are a practicable future condition for the Dam. An absence of such 

alternatives insures neither the improvement nor the long-term sustainability of 

downstream resources, the protection of which is required by the GCPA. The Department 

therefore must consider alternatives which decommission the Glen Canyon Dam.  

124. The Agencies rejected Plaintiff’s suggested alternatives Run-of-the-River, 

Fill Lake Mead First, and Decommissioning the Dam on the grounds that they would not 
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meet the project’s statement of purpose and need and would not allow for the water 

allocation required by the Law of the River, including the Colorado River Compact.  

125. Instead of considering the very real possibilities of water scarcity due to 

climate change impacts in their analysis methodology or through the inclusion of an 

alternative that focuses on such impacts, the Department created a broadly worded 

directive, entitled Operational Flexibility, for the Dam’s operations under the selected 

alternative. This section covers operations for “unanticipated events” which include the 

ability to “respond to low reservoir conditions as a result of drought in the Colorado 

River Basin.”. As stated throughout the Plan FEIS and the Bureau’s 2012 Study, water 

scarcity and drought circumstances at Lake Powell are anything but “unanticipated.”  

Failure to Explain Conflicts between Authorities and Proposed Alternatives 

126. In addition to rejecting Plaintiff’s suggested alternatives on the grounds that 

they did not satisfy the Agencies’ stated purpose and need for the Plan FEIS, the 

Department simply stated that these alternatives “would not comply with other federal 

requirements and regulations, including the GCPA.” The agency offered no further 

explanation as to why the suggested alternatives did not comply with federal authorities.  

127. The Plan FEIS used this underdeveloped rationale when rejecting the 

Decommissioning the Dam Alternative, Fill Lake Mead First Alternative, Full-

Powerplant Capacity Operations Alternative, and the Run-of-the-River Alternative.  

128. Furthermore, the Department did not explain how the alternatives analyzed 

within the Plan FEIS would meet the various federal statutory requirements referenced 
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throughout the document, including the water allotment obligations of the Colorado River 

Compact.  

129. The preferred alternative, Alternative D, would result in a decrease of 

hydropower production in terms of average daily generation (1.1 percent decrease in 

MWh) and firm capacity (6.7 percent decrease in MW) from current dam operations.  

130. Through selecting Alternative D, the Department illustrated that the 

agencies had the capability to explore more alternatives that would decrease hydropower 

production at the Glen Canyon Dam. In other words, the agencies were not limited to 

alternatives that would increase or maintain hydropower production.  

 
CLAIMS FOR RELIEF  

 Violations of NEPA and the APA by the Department 
 

131. Plaintiffs reallege and incorporate all preceding paragraphs into each of the 

claims set forth below.  

CLAIM  ONE 

132. Pursuant to CEQ regulations, an agency must analyze the environmental 

consequences of proposed actions on the affected environment, including cumulative and 

indirect impacts. 40 C.F.R. §§1502.15, 1502.16, 1502.7, 1502.8.  

133. The Plan FEIS did not include an analysis of the ways in which climate 

change will impact the efficacy of the considered alternatives nor how various resources 
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will be impacted if conditions such as extreme drought arise. Consequently, the Plan 

FEIS does not adequately analyze climate change impacts on the affected environment. 

Therefore, the Department failed to take the requisite hard look at the impacts of the 

proposed action.  

134. The Department’s failure to include adequate analysis of the proposed 

alternatives is arbitrary, capricious, and not in accordance with NEPA, in violation of 5 

U.S.C. § 706(2)(A). 

CLAIM  TWO 

135. Agencies are required to define the purpose and need of a proposed action 

within an EIS. This statement may not be impermissibly narrow so as to exclude 

reasonable alternatives from analysis. 40 C.F.R § 1502.13. 

136. Despite research and evidence suggesting a clear need to include climate 

change as an integral part of the adaptive management framework for the Glen Canyon 

Dam over the course of the next 20 years, neither climate change nor its accompanying 

effects such as increased water scarcity and drought were included within the project’s 

purpose and need statement.  

137. The statement of purpose and need within the Plan FEIS includes 

management consistent with applicable federal laws in addition to the meeting 

“obligations” for hydropower production. 
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138. The federal laws directing the management of the Glen Canyon Dam 

include the Grand Canyon Protection Act of 1992, The Glen Canyon National 

Recreational Area Designation, Colorado River Compact, Colorado River Storage Project 

Act, Colorado River Basin Project Act, and the Upper Colorado River Basin Compact. A 

specific level of hydroelectric power production is not required by any of these statutes. 

In contrast the obligations these laws expressly impose on the Department clearly will be 

impacted by climate change.  

139. Therefore, the Department unreasonably narrowed the scope of the purpose 

and need of the project by including a non-existent obligation of hydropower production. 

And excluding the much more relevant purpose and need of adapting management to the 

impacts of climate change.  

140. The Department’s overly narrow statement of purpose and need is arbitrary, 

capricious, not in accordance with NEPA, and in violation of 5 U.S.C. § 706(2)(A). 

CLAIM THREE 

141. Agencies are required under NEPA “to identify and assess the reasonable 

alternatives to proposed actions that will avoid or minimize adverse effects of these 

actions upon the quality of the human environment.” 40 C.F.R § 1500.2(e). In order to be 

considered reasonable, an alternative must fulfill the project’s statement of purpose and 

need.  
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142. The Department failed to include an alternative which would focus on the 

dam’s operations and the protection of downstream resources under climate change 

impact projections which include increased water scarcity and drought.  

143. The Department improperly construed the purpose and need of the project 

to include the generation of hydroelectric power at current or elevated levels. In 

accordance with the project’s purpose and need statement, all of the alternatives analyzed 

in the Plan FEIS including the no-action alternative contained hydropower production. 

Furthermore, the Plan FEIS states that it would consider dam operations that would 

maintain or increase hydropower production.  

144. Due to the project’s narrow statement of purpose and need, the Department 

did not consider Plaintiff’s alternatives including Run-of-the-River, Decommissioning 

the Dam, and Fill Lake Mead First. 

145. The Department’s failure to consider a reasonable range of alternatives, due 

to constriction by an impermissibly narrow statement of purpose and need, is arbitrary, 

capricious, not in accordance with NEPA, and in violation of 5 U.S.C. § 706(2)(A). 

CLAIM FOUR 

146. Federal regulations require Agencies to produce an SEIS when there are 

significant new circumstances or information relevant to environmental concerns and 

bearing on the proposed action or its impacts.” CFR §1502.9(c)(1)(i-ii).  

147. Recent research demonstrating the severity of “hot droughts” in the 

Colorado River Basin provides new projections of water scarcity on the Colorado River. 
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The Glen Canyon Dam requires water to produce hydroelectricity. Projections indicate 

that water levels in Lake Powell may drop below those required by the Dam.  

148. In order to comply with NEPA, the Department and the Agencies must 

produce an SEIS to address research regarding these pressing climate change impacts on 

the both the Colorado River broadly and operations at the Glen Canyon Dam.  

149. The Department and the Agencies “unlawfully withheld or unreasonably 

delayed” a required agency action through failing to produce an SEIS in light of recently 

published scientific research. 5 U.S.C. § 706(1). 

150. In the alternative, if the Department and agencies affirmatively and finally 

decided not to prepare an SEIS, that final agency action was arbitrary, capricious, not in 

accordance with NEPA and in violation of 5 U.S.C. § 706(2)(A). 

CLAIM FIVE 

151. CEQ regulations require that agencies explain the possible conflicts that 

may exist between a proposed action and the objectives of Federal, regional, State land 

use plans, policies and controls for the project area. 40 C.F.R. § 1502.16 (c).  

152. The Department cited to various initiatives and guidelines, such as the 

Colorado River Compact, as reasoning for the rejection of alternatives including Fill 

Lake Mead First within the Plan FEIS. However, the Department failed to explain the 

relationship between these rejected alternatives and such guidelines as required by CEQ 

regulations. Furthermore, the Department did not explain the relationship between 

considered alternatives and the various objectives, policies, and controls for Glen Canyon 

Dam and the project area. This failure allowed the Department to not acknowledge, much 
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less explain and plan for, the impacts of climate change on the Department’s and other 

governmental bodies’ obligations under these objectives, policies and controls. 

153. The failure to explain possible conflicts between the proposed action and 

guiding policies and controls is evident throughout the entirety of the Plan FEIS and was 

adequately not addressed in response to comments. 

154. The Department’s failure to explain the relationships between guidance 

documents and alternatives is arbitrary, capricious, not in accordance with NEPA, and in 

violation of 5 U.S.C. § 706(2)(A). 

PRAYER FOR RELIEF  

WHEREFORE, Plaintiffs respectfully request that the Court:  

A. Declare that the Department of the Interior’s approval of the Plan FEIS 

violates NEPA and/or is arbitrary, capricious, an abuse of discretion, and/or not in 

accordance with the law under APA, 5 U.S.C. § 706(2)(A); 

B. Adjudge and declare that in order to comply with NEPA, the Department 

must produce an SEIS due to significant new information regarding climate change 

impacts on the Colorado River, 5 U.S.C. § 706(1); or declare that any affirmative, final 

decision by the Department not to prepare an SEIS was arbitrary, capricious, an abuse of 

discretion, or not in accordance with NEPA in violation of 5 U.S.C. §706(2)(A); 

C. Vacate and set aside 2016 Plan FEIS and ROD for the Glen Canyon Dam 

Long-Temp Experimental Management Plan as illegal agency actions under the APA;  
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D. Adjudge and declare that the Department has violated NEPA by failing to 

analyze the environmental consequences of the proposed action on the affected 

environment, including the cumulative and indirect impacts caused by climate change; 

E. Adjudge and declare that the Department improperly drafted the project’s 

purpose and need statement to exclude climate change adaption, in violation of NEPA; 

F. Adjudge and declare that the Department has violated NEPA by failing to 

consider a reasonable range of alternatives for the project’s proposed action, including 

numerous reasonable alternatives that would adapt the Dam’s operations to climate 

change impacts;  

G. Adjudge and declare that the Department has violated NEPA by failing to 

explain the relationship between relevant land use policies, controls, and guidance 

documents in regard to the examined alternatives and rejected alternatives and climate 

change impacts;  

H. Enter any other appropriate preliminary or permanent injunctive relief;  

I. Grant such further relief as the Court deems just and proper.  

Dated this 1st day of October 2019.  

_____/s/Thomas C. Buchele______________________ 
Thomas Buchele, OSB # 081560 (pro hac vice pending) 

Earthrise Law Center 
10015 SW Terwilliger Blvd.  

Portland, Oregon 97219 
Tel: (503) 768-6736 
Fax: (503) 768-6642 

Email: tbuchele@lclark.edu 
 

 
_______/s/James Saul__________________________ 
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James Saul, OSB # 152809 (pro hac vice pending) 
Earthrise Law Center 

10015 SW Terwilliger Blvd.  
Portland, Oregon 97219 

Tel: (503) 768-6929 
Fax: (503) 768-6642 

Email: jsaul@lclark.edu  
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